TI TLE V

MOTI ONS

RULE 55. MOTI ON TO RESTRAI N ASSESSMENT OR
COLLECTI ON OR TO ORDER REFUND OF AMOUNT COLLECTED

A notion to restrain assessnent or collection or to order
refund of anmpbunt collected may be filed with the Court only where
atinely petition has been filed with the Court. See Code
Sections 6015(e)(B)(ii), 6213(a), 6225(b), 6246(b). For the

rul es applicable to captions, signing, and other matters of form

and style of notions, see Rule 50(a).

TI TLE XI'V

TRI ALS

" The amendments, insofar as they relate to Code Section 6015(€)(B)(ii), are effective for
any liability for tax arising after July 22, 1998, and any liability for tax arising on or before such
date but remaining unpaid as of July 22, 1998; insofar as they relate to Code Section 6213(a), are
effective as of July 22, 1998; insofar as they relate to Code Section 6225(b), are effective for
partnership tax years ending after August 5, 1997; and insofar as they relate to Code Section
6246(b), are effective for partnership tax years ending on or after December 31, 1997.



RULE 142. BURDEN OF PROOF

“(a) GCeneral: (1) The burden of proof shall be upon the
petitioner, except as otherw se provided by statute or determ ned
by the Court; and except that, in respect of any new natter,

i ncreases in deficiency, and affirmative defenses, pleaded in the
answer, it shall be upon the respondent. As to affirmative
def enses, see Rul e 39.

(2) See Code Section 7491 where credible evidence is
i ntroduced by the taxpayer, or any itemof incone is
reconstructed by the Comm ssioner based on statistical
information on unrel ated taxpayers, or any penalty, addition to
tax, or additional anmount is determ ned by the Comm ssioner.

(b) Fraud: 1In any case involving the issue of fraud with
intent to evade tax, the burden of proof in respect of that issue
is on the respondent, and that burden of proof is to be carried
by cl ear and convi nci ng evidence. Code Section 7454(a).

(c) Foundation Managers; Trustees; O ganization Managers:
In any case involving the issue of the know ng conduct of a
foundati on manager as set forth in the provisions of Code Section
4941, 4944, or 4945, or the know ng conduct of a trustee as set
forth in the provisions of Code Section 4951 or 4952, or the
knowi ng conduct of an organi zati on manager as set forth in the
provi si ons of Code Section 4912 or 4955, the burden of proof in
respect of such issue is on the respondent, and such burden of

proof is to be carried by clear and convincing evidence. Code

" The amendments are effective for court proceedings arising in connection with
examinations commencing after July 22, 1998; except that in any case in which thereisno
examination, the amendments apply to court proceedings arising in connection with taxable
periods or events beginning or occurring after July 22, 1998.



Section 7454(b).

(d) Transferee Liability: The burden of proof is on the
respondent to show that a petitioner is |liable as a transferee of
property of a taxpayer, but not to show that the taxpayer was
liable for the tax. Code Section 6902(a).

(e) Accumul ated Earnings Tax: \Wlere the notice of
deficiency is based in whole or in part on an allegation of
accurul ati on of corporate earnings and profits beyond the
reasonabl e needs of the business, the burden of proof wth
respect to such allegation is determ ned in accordance wth Code
Section 534. If the petitioner has submtted to the respondent a
statenent which is clained to satisfy the requirenents of Code
Section 534(c), the Court will ordinarily, on tinely notion filed
after the case has been cal endared for trial, rule prior to the
trial on whether such statenent is sufficient to shift the burden
of proof to the respondent to the [imted extent set forth in
Code Section 534(a)(2).

(f) Oher: For the burden of proof in cases submtted
without trial, see Rule 122(b); in declaratory judgnent actions,
see Rule 217(c); in disclosure actions, see Rule 229; in clains
for litigation and adm nistrative costs, see Rule 232(e); and in

adm ni strative costs actions, see Rule 270(d).

TI TLE XVI |

SVALL TAX CASES



RULE 171. SMALL TAX CASE DEFI NED

The term "smal|l tax case" nmeans a case in which:

(a) Neither the anount of the deficiency, nor the anmount of
any cl ai med overpaynent, placed in dispute (including any
additions to tax, additional anounts, and penalties) exceeds

(1) $16:0666 50,000 for any one taxable year in the case of
i ncome taxes,

(2) $16:0666 50,000 in the case of estate taxes,

(3) $16:0666 50,000 for any one cal endar year in the case of
gift taxes, or

(4) $16:0666 50,000 for any one taxable period or, if there
is no taxable period, for any taxable event in the case of excise
t axes under Code Chapter 41, 42, 43, or 44 (taxes on certain
organi zati ons and persons dealing with them or under Code
Chapter 45 (windfall profit tax);

(b) The petitioner has made a request in accordance wth
Rul e 172 to have the proceedi ngs conducted under Code Section
7463; and

(c) The Court has not issued an order in accordance wth
Rul e 172(c) or Rule 173, discontinuing the proceedings in the

case under Code Section 7463.

RULE 173. DI SCONTI NUANCE OF PROCEEDI NGS™*
After the commencenent of a trial of a small tax case, but

before the decision in the case becones final, the Court may

" The amendments are effective with respect to proceedings commenced after July 22,
1998.

" The amendment is effective with respect to proceedings commenced after July 22,
1998.



order that the proceedi ngs be discontinued under Code Section
7463, and that the case be tried under the Rules of Practice

ot her than the Small Tax Case Rules, but such order wll be
issued only if (lI) there are reasonabl e grounds for believing
that the anount of the deficiency, or the clained overpaynent, in
di spute will exceed $16,0666 50,000 and (2) the Court finds that
justice requires the discontinuance of the proceedi ngs under Code
Section 7463, taking into consideration the conveni ence and

expenses for both parties that would result fromthe order

TITLE XVI 1]

SPECI AL TRI AL JUDCGES

RULE 182. CASES | NVOLVI NG $36,666 50, 000 OR LESS

Except as otherwi se directed by the Chief Judge, the
foll ow ng procedure shall be observed in small tax cases (as
defined in Rule 171) and in all other cases where neither the
anmount of the deficiency placed in dispute (wthin the nmeaning of
Code Section 7463), nor the anount of any clainmed overpaynent,
exceeds $16:666 50, 000:

(a) Small Tax Cases: Except in cases where findings of
fact or opinion are stated orally pursuant to Rule 152, a Speci al
Trial Judge who conducts the trial of a small tax case shall, as
soon after such trial as shall be practicable, prepare a sumary
of the facts and reasons for the proposed disposition of the

case, which then shall be submtted pronptly to the Chief Judge,

" The amendments are effective with respect to proceedings commenced after July 22,
1998.



or, if the Chief Judge shall so direct, to a Judge or Division of
t he Court.

(b) Oher Cases |nvolving $16;666 50, 000 or Less: Except
in cases where findings of fact or opinion are stated orally
pursuant to Rule 152, a Special Trial Judge who conducts the
trial of a case (other than a small tax case) where neither the
anmount of the deficiency placed in dispute (wthin the nmeaning of
Code Section 7463), nor the anount of any clainmed overpaynent,
exceeds $16:066 50,000 shall, as soon after such trial as shal
be practicable, prepare proposed findings of fact and opi ni on,
whi ch shall then be submtted pronptly to the Chief Judge.

(c) Decision: The Chief Judge may authorize the Speci al
Trial Judge to make the decision of the Court in any small tax
case (as defined in Rule 171) and in any other case where neither
t he amount of the deficiency placed in dispute (wthin the
meani ng of Code Section 7463), nor the anount of any cl ai ned
over paynent, exceeds $16;666 50, 000, subject to such conditions

and review as the Chief Judge may provide.

RULE 183. CASES | NVOLVI NG MORE THAN $16,666 50, 000°
Except in cases subject to the provisions of Rule 182 or as
ot herwi se provided, the follow ng procedure shall be observed in
cases tried before a Special Trial Judge:
(a) Trial and Briefs: A Special Trial Judge shall conduct
the trial of any such case assigned for such purpose. After such
trial, the parties shall submt their briefs in accordance with

the provisions of Rule 151. Unless otherwi se directed, no

" The amendment is effective with respect to proceedings commenced after July 22,
1998.



further briefs shall be filed.

(b) Special Trial Judge's Report: After all the briefs
have been filed by all the parties or the time for doing so has
expired, the Special Trial Judge shall submt a report, including
findings of fact and opinion, to the Chief Judge, and the Chief
Judge will assign the case to a Judge or Division of the Court.

(c) Action on the Report: The Judge to whom or the
Division to which the case is assigned nay adopt the Speci al
Trial Judge's report or may nodify it or may reject it in whole
or in part, or may direct the filing of additional briefs or may
recei ve further evidence or may direct oral argunent, or may
recommt the report with instructions. Due regard shall be given
to the circunstance that the Special Trial Judge had the
opportunity to evaluate the credibility of w tnesses, and the
findings of fact recomended by the Special Trial Judge shall be

presuned to be correct.

TI TLE XXl

DECLARATORY JUDGVENTS'

RULE 210. GENERAL

* Amendmentsto Title XXI set forth procedures for declaratory judgment actions under
Code Sections 7477 and 7479, added by sections 506(c)(1) and 505(a), respectively, of the
Taxpayer Relief Act of 1997, Pub. L. 105-34, 111 Stat. 854 (1997). Code Section 7477 provides
for adeclaratory judgment relating to the valuation of a gift and is effective for gifts made after
August 5, 1997. Code Section 7479 provides for a declaratory judgment relating to the eligibility
of an estate with respect to installment payments under Code Section 6166 and is effective with
respect to estates of decedents dying after August 5, 1997. The amendments to the Rules of this
Title XXI with respect to gift valuation actions are effective with respect to gifts made after
August 5, 1997. The amendments with respect to estate tax installment payment actions are
effective with respect to estates of decedents dying after August 5, 1997. The amendment with
respect to oversheltered return actions is effective with respect to oversheltered return actions
commenced with respect to partnership tax years ending after August 5, 1997.
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(a) Applicability: The Rules of this Title XXI set forth
the special provisions which apply to declaratory judgnment
actions relating to the qualification of certain retirenent
pl ans, the value of certain gifts, the status of certain
governnmental obligations, the eligibility of an estate with
respect to install nent paynments under Code Section 6166, and the
initial or continuing qualification of certain exenpt
organi zations or the initial or continuing classification of
certain private foundations. For the Rules which apply to
decl aratory judgnent actions relating to treatnent of itens other
than partnership itens with respect to an oversheltered return,
see the Rules contained in Title XXX. Except as otherw se
provided in this Title, the other Rules of Practice and Procedure
of the Court, to the extent pertinent, are applicable to such
actions for declaratory judgnent.

(b) Definitions: As used in the Rules in this Title--

(') "Retirenent plan" has the neaning provided by Code
Section 7476(c).

(2) A "gift" is any transfer of property that was shown on
the return of tax inposed by Chapter 12 or disclosed on such
return or in any statenent attached to such return

2y (3) "CGovernnental obligation" neans an obligation the
status of which under Code Section 103(a) is in issue.

(4) An "estate" is any estate whose initial or continuing
eligibility with respect to the deferral and installnent paynent
el ection under Code Section 6166 is in issue.

3)> (5) "Exenpt organi zation" is an organi zation descri bed

in Code Section 501(c)(3) which is exenpt fromtax under Code



Section 501(a) or is an organi zati on described in Code Section
170(c) (2).

t4)r (6) "Private foundation" is an organization described
in Code Section 509(a).

5> (7) "Private operating foundation"” is an organization
described in Code Section 4942(j)(3).

6> (8) An "organization" is any organization whose
qualification as an exenpt organi zati on, or whose classification
as a private foundation or a private operating foundation, is in
i ssue.

A (9) A "determ nation"” neans--

(A) A determnation with respect to the initial or
continuing qualification of a retirenent plan;

(B) A determnation of the value of any gift;
B (C) A determnation as to whether prospective
governnment al obligations are described in Code Section 103(a); eof
(D) A determnation as to whether, with respect to an
estate, an election may be made under Code Section 6166 or
whet her the extension of tine for paynent of estate tax provided
in Code section 6166 has ceased to apply.

t©- (E) A determnation wth respect to the initial or
continuing qualification of an organi zation as an exenpt
organi zation, or with respect to the initial or continuing
classification of an organization as a private foundation or a
private operating foundation.

8y (10) A "revocation" is a determ nation that a
retirement plan is no longer qualified, or that an organization,

previously qualified or classified as an exenpt organi zation or



as a private foundation or private operating foundation, is no
| onger qualified or classified as such an organi zati on.

9 (11) "Action for declaratory judgnent” is either a
retirement plan action, a gift valuation action, a governnental
obligation action, an estate tax installnment paynent action, or
an exenpt organization action, as foll ows:

(A A "retirenment plan action" neans an action for
decl aratory judgnent provided for in Code Section 7476 wth
respeet relating to the initial or continuing qualification of a
retirenment plan.

(B) A "gift valuation action" neans an action for
decl aratory judgnent provided for in Code Section 7477 relating
to the valuation of a gift.

B (C) A "governnental obligation action” neans an action
for declaratory judgnent provided for in Code Section 7478 wth
respeet relating to the status of certain prospective
government al obligati ons.

(D) An "estate tax installnment paynent action" neans an
action for declaratory judgnent provided for in Code Section 7479
relating to the eligibility of an estate with respect to
i nstal | ment paynents under Code Section 6166.

©- (E) An "exenpt organization action" nmeans a declaratory
j udgnent action provided for in Code Section 7428 wth—+espect
relating to the initial or continuing qualification of an
organi zati on as an exenpt organi zation, or wth—respeet relating
to the initial or continuing classification of an organi zation as
a private foundation or a private operating foundati on.

16> (12) "Admnistrative record" includes, where

10



applicable, the request for determnation, all docunments
submtted to the Internal Revenue Service by the applicant in
respect of the request for determnation, all protests and

rel ated papers submtted to the Internal Revenue Service, al
witten correspondence between the Internal Revenue Service and
the applicant in respect of the request for determ nation of such
protests, all pertinent returns filed with the Internal Revenue
Service, and the notice of determ nation by the Comm ssioner. #+n

it

1 (13) "Party" includes a petitioner and the respondent

Comm ssioner of Internal Revenue. 1In a retirenment plan action,
an intervenor is also a party. In a gift valuation action, only
the donor may be a petitioner. In a governnental obligation

11



action, only the prospective issuer may be a petitioner. In an
estate tax installnment paynent action, a person joined pursuant
to Code Section 7479(b)(1)(B) is also a party. In an exenpt

organi zation action, only the organi zation may be a petitioner;

12y (14) "Declaratory Judgnent" is the decision of the

Court in a retirenment plan action, a gift valuation action, a
governnmental obligation action, an estate tax installnment paynment
action, or an exenpt organization action.

(c) Jurisdictional Requirenments: The Court does not have
jurisdiction of an action for declaratory judgnent under this
Title unless the followi ng conditions are satisfied:

(1) The Comm ssioner has issued a notice of determ nation,
or has been requested to nake a determ nation and failed to do so
for a period of at |east 270 days (180 days in the case of either
a request for determnation as to the status of prospective
governnmental obligations or a request for determnation as to the
initial or continuing eligibility of an estate with respect to
instal |l ment paynents under Code Section 6166) after the request
for such determnation was made. 1In the case of a retirenent
pl an action, the Court has jurisdiction over an action brought
because of the Comm ssioner's failure to nmake a determ nation
with respect to the continuing qualification of the plan only if
the controversy arises as a result of an amendnent or term nation
of such plan. See Code Section 7476(a)(2)(B). |In the case of a
gift valuation action, the Court has jurisdiction if the

Conmi ssi oner has issued a notice of determ nation. See Code

12



Section 7477(a).

(2) There is an actual controversy. |In that connection--

(A) In the case of a retirenent plan action, the retirenent
pl an or anmendnment thereto in issue has been put into effect
bef ore comencenent of the action.

(B) In the case of a governnental obligation action, the
prospective issuer has, prior to the commencenent of the action,
adopt ed an appropriate resolution in accordance with State or
| ocal |aw authorizing the issuance of such obligations.

(© In the case of an exenpt organi zation action, the
organi zati on nmust be in existence before comencenent of the
action.

(3) A petition for declaratory judgnent is filed with the
Court within the period specified by in Code Section 7476(b) (5)
with respect to a retirenent plan action, or the period specified
in Code Section 7477(b)(3) with respect to a gift valuation
action, or the period specified in Code Section 7478(b)(3) with
respect to a governnental obligation action, or the period
specified in Code Section 7479(b)(3) with respect to an estate
tax install ment paynent action, or the period specified by in
Code Section 7428(b)(3) with respect to an exenpt organization
action. See Code Section 7502.

(4) The petitioner has exhausted all adm nistrative
remedi es which were available to the petitioner wthin the
| nt ernal Revenue Servi ce.

(d) Formand Style of Papers: Al papers filed in an
action for declaratory judgnent, wth the exception of docunents

included in the adm nistrative record, shall be prepared in the
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formand style set forth in Rule 23; except that whenever any
party joins or intervenes in the action in those instances in
whi ch joinder or intervention is permtted, then thereafter, in
addition to the nunber of copies required to be filed under such
Rul e, an additional copy shall be filed for each party who joins
or intervenes in the action.
RULE 211. COMVENCEMENT OF ACTI ON FOR
DECLARATORY JUDGVENT

(a) Commencenent of Action: An action for declaratory
j udgnment shall be commenced by filing a petition with the Court.
See Rule 22, relating to the place and manner of filing the
petition, and Rule 32, relating to form of pleadings.

(b) Content of Petition: Every petition shall be entitled
"Petition for Declaratory Judgnent (Retirenment Plan)", "Petition
for Declaratory Judgnent (G ft Valuation)", e "Petition for
Decl aratory Judgnment (Governnmental Qbligation)", er "Petition for
Decl aratory Judgnent (Estate Tax Installnment Paynent)", or
"Petition for Declaratory Judgnent (Exenpt Organization)", as the
case may be. Each such petition shall contain the allegations
descri bed in paragraph (c), (d), er (e), (f), or (g) of this
Rule. A claimfor reasonable litigation or adm nistrative costs
shall not be included in the petition in a declaratory judgnment
action. For the requirenents as to clains for reasonable
l[itigation or adm nistrative costs, see Rule 231.

(c) Petition in Retirenment Plan Action: The petitionin a
retirement plan action shall contain:

(1) Al Petitions: Al petitions in retirement plan

actions shall contain the foll ow ng:

14



(A) The petitioner's nanme and address, and the nanme and
princi pal place of business, or principal office or agency of the
enpl oyer at the time the petition is filed; and

(B) The office of the Internal Revenue Service with which
the request for determnation, if any, was filed and the date of
such filing.

(2) Enployer Petitions: 1In addition to including the
i nformati on described in paragraph (c)(l) of this Rule, a
petition filed by an enpl oyer shall al so contain:

(A) A separate nunbered paragraph stating that the enpl oyer
has conplied with the requirenents of the regul ations issued
under Code Section 7476(b)(2) with respect to notice to other
interested parties;

(B) A separate nunbered paragraph stating that the enpl oyer
has exhausted the enployer's admnistrative renedies within the
I nternal Revenue Servi ce;

(© A separate nunbered paragraph stating that the
retirement plan has been put into effect in accordance with Code
Section 7476(b) (4);

(D) \Where the Conmi ssioner has issued a notice of
determ nation that the retirenent plan does not qualify--

(1) the date of the notice of the Conm ssioner's
determ nation

(1i) a copy of such notice of determ nation,

(ti1) in a separate nunbered paragraph, a clear and concise
assignment of each error, set forth in a separate lettered
subpar agr aph, which the enployer alleges to have been conmtted

by the Comm ssioner in the determ nation, and
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(tv) a statement of facts upon which the petitioner relies
to support each such claim

(E) Were the Conmm ssioner has not issued a notice of
determ nation with respect to the qualification of the retirenent
pl an, separate nunbered paragraphs stating that--

(i) the requested determnation is of the type described in
Code Section 7476(a)(1l) or (2),

(i1) no determ nation has been made by the Conm ssioner in
response thereto, and

(ti1) the retirement plan does qualify;

(F) An appropriate prayer for relief; and

(G The signature, mailing address, and tel ephone nunber of
each petitioner or each petitioner's counsel, as well as
counsel's Tax Court bar nunber.

(3) Petitions Filed by Plan Adm nistrators: 1In addition to
including the information specified in paragraph (c)(l) of this
Rule, a petition filed by a plan adm nistrator shall contain:

(A) The nane, address, and principal place of business, or
principal office or agency, of the enployer who is required to
contri bute under the plan; and

(B) In separate nunbered paragraphs, the statenents or
information required in the case of enployer petitions in
paragraph (c)(2) of this Rule.

(4) Enployee Petitions: 1In addition to including the
information specified in paragraph (c)(l) of this Rule, a
petition filed by an enpl oyee shall al so contain:

(A) A separate nunbered paragraph setting forth a statenent

that the enployee has qualified as an interested party in
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accordance with the regul ati ons i ssued under Code Section
7476(b) (1);

(B) In separate nunbered paragraphs, the statenents
described in subparagraph (2)(B) and (C) of paragraph (c) of this
Rul e;

(© \Were the Conmi ssioner has issued a notice of
determ nation that the retirenent plan does not qualify, a copy
of such notice of determ nation, and in separate nunbered
par agraphs, the statenents described in subparagraph (2)(D) (i),
(tit), and (iv) of paragraph (c) of this Rule;

(D) \Where the Conmi ssioner has issued a notice of
determ nation that a retirenment plan does qualify, a copy of such
notice of determ nation, and in separate nunbered paragraphs, the
date of such notice of determ nation, and a clear and concise
statenment of each ground, set forth in a separate lettered
subpar agr aph, upon which the enployee relies to assert that such
pl an does not qualify and the facts to support each ground;

(E) Were the Conm ssioner has not issued a notice of
determ nation with respect to the qualification of the retirenent
pl an, a statenent, in a separate nunbered paragraph, as to
whet her the retirenent plan qualifies--

(1) if the enployee alleges that the retirement plan does
qual i fy, such paragraph shall also include the statenents
described in paragraph (c)(2)(E) of this Rule, or

(1i) if the enployee alleges that the retirenent plan does
not qualify, in addition to the statenents described in paragraph
(c)(2)(E) of this Rule, such paragraph shall also include a clear

and conci se statenent of each ground, in a separate l|lettered
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subpar agr aph, upon which the enployee relies to support the
al l egation that such plan does not qualify and the facts relied
upon to support each ground; and

(F) In separate nunbered paragraphs, the statenents
described in paragraph (c)(2)(F) and (G of this Rule.

(5) Petitions Filed by the Pension Benefit Guaranty
Corporation: In addition to including the information specified
in paragraph (c)(l) of this Rule, a petition filed by the Pension
Benefit Guaranty Corporation shall also contain in separate
nunber ed paragraphs the statenents described in paragraph
(c)(4)(B), (O, (D, (BE), and (F) of this Rule.

(d) Petition in Gft Valuation Action: The petitionin a
gift valuation action shall contain:

(1) The petitioner's nane, |egal residence, nmailing
address, and identification nunber (e.g., Social Security nunber
or enployer identification nunber);

(2) A statenment that the petitioner is the donor of a gift
described in Code Section 7477(a);

(3) A statenent that the petitioner has exhausted al
adm nistrative renedies within the Internal Revenue Servi ce:

(4) Wth respect to the Comm ssioner's notice of
determ nati on- -

(A) the date of the notice of determ nation;

(B) a copy of the notice of determ nation;

(© in a separate nunbered paragraph, a clear and conci se
statenent of each error, in separate |ettered subparagraphs,
whi ch the petitioner alleges to have been commtted by the

Conmi ssioner in the determ nation; and
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(D) a statenment of facts upon which the petitioner relies
to support each such claim

(5) An appropriate prayer for relief; and

(6) The signature, mailing address, and tel ephone nunber of
the petitioner or petitioner's counsel, as well as counsel's Tax
Court bar nunber.

teh- (e) Petition in Governnmental Obligation Action: The
petition in a governnental obligation action shall contain:

(1) The petitioner's name and address;

(2) The office of the Internal Revenue Service with which
the request for determination was filed and the date of such
filing;

(3) A statenment that the petitioner is a prospective issuer
of governnental obligations described in Code Section 103(a)
whi ch has adopted an appropriate resolution in accordance with
State or local |aw authorizing the issuance of such obligations;

(4) A statenent that the petitioner has exhausted its
adm ni strative renedi es;

(5) \Where the Comm ssioner has issued a determ nation--

(A) the date of the notice of determ nation

(B) a copy of such notice of determ nation;

(© in a separate nunbered paragraph, a clear and conci se
statenent of each error, in separate |ettered subparagraphs,
whi ch the petitioner alleges to have been conmtted by the
Conmmi ssioner in the determ nation; and

(D) a statenent of facts upon which the petitioner relies
to support each such claim

(6) \Where the Comm ssioner has not issued a notice of
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determ nati on, separate nunbered paragraphs stating that--

(A) no such determ nation has been nade by the
Commi ssi oner; and

(B) the prospective governnmental obligations are described
in Code Section 103(a);

(7) An appropriate prayer for relief; and

(8) The signature, mailing address, and tel ephone nunber of
the petitioner or its counsel, as well as counsel's Tax Court bar
nunber.

(f) Petition in Estate Tax Install nment Paynent Action: The
petition in an estate tax installnment paynment action shall
cont ai n:

(1) Al Petitions:

(A) The petitioner's nane and address;

(B) The decedent's nane, |egal residence at the date of
death, and identification nunber (e.g., Social Security nunber or
enpl oyer identification nunber) and the jurisdiction in which the
estate was admtted to probate;

(C© The office of the Internal Revenue Service with which
the request for determnation, if any, was filed and the date of
such filing; and

(D) A statenment that the petitioner has exhausted al
avai l able adm nistrative renedies within the Internal Revenue
Servi ce;

(E) \Where the Comm ssioner has issued a determ nation
either that the estate may not nake the el ection under Code
Section 6166 or that the extension of tine for paynent of tax

provided in Code Section 6166 has ceased to apply with respect to
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the estate--

(1) the date of the notice of the Conm ssioner's
determ nation

(i1) a copy of such notice of determ nation,

(ti1) in a separate nunbered paragraph, a clear and concise
assignnment of each error, set forth in a separate lettered
subpar agraph, which the petitioner alleges to have been commtted
by the Comm ssioner in the determ nation, and

(tv) a statement of facts upon which the petitioner relies
to support each such claim

(F) \Where the Comm ssioner has not issued a notice of
determ nation as to the initial or continuing eligibility of the
estate with respect to install nment paynents under Code Section
6166, separate nunbered paragraphs stating that--

(i) the requested determnation is of the type described in
Code Section 7479(a)(1l) or (2),

(i1) no determ nation has been nmade by the Conm ssioner in
response thereto, and

(ti1) the estate is eligible;

(G An appropriate prayer for relief; and

(H The signature, mailing address, and tel ephone nunber of
petitioner or petitioner's counsel, as well as counsel's Tax
Court bar nunber.

(2) Petitions Filed by Executors: In addition to including
the information specified in paragraph (f)(1) of this Rule, a
petition filed by an estate's executor shall contain a separate
nunber ed paragraph stating that the petition has been filed on

behal f of an executor.
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(3) Petitions Filed by Persons Who Have Assuned an
ol igation to Make Paynents Under Code Section 6166: |In addition
to including the information specified in paragraph (f)(1) of
this Rule, a petition filed by a person, or persons, who has, or
have, assunmed an obligation to nmake paynents under Code Section
6166 with respect to an estate shall al so contain:

(A) A separate nunbered paragraph stating that the person,
or persons, has, or have, assunmed an obligation to nmake paynents
under Code Section 6166 with respect to the estate; and

(B) In a separate nunbered paragraph, the nanme and address
of each other person who has assunmed such obligation and is not a
party to the action.

ey (g) Petition in Exenpt Organi zation Action: The
petition in an exenpt organization action shall contain:

(I') The petitioner's name and principal place of business
or principal office or agency;

(2) The date upon which the request for determnation, if
any, was mailed to the Internal Revenue Service, and the office
to which it was nail ed;

(3) A statenent that the petitioner is an exenpt
organi zation or a private foundation or a private operating
foundation, as the case may be, the qualification or
classification of which is at issue;

(4) A statenent that the petitioner has exhausted its
adm nistrative renedies wthin the Internal Revenue Service;

(5) \Where the Comm ssioner has issued a determ nation--

(A) the date of the notice of determ nation;

(B) a copy of such notice of determ nation;
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(© in a separate nunbered paragraph, a clear and conci se
statenent of each reason, in separate |ettered subparagraphs, why
the determ nation is erroneous; and

(D) a statenent of facts upon which petitioner relies to
support each of such reasons;

(6) \Where the Comm ssioner has not issued a notice of
determ nati on, separate nunbered paragraphs stating that--

(A) no such determ nation has been nade by the
Conmi ssi oner; and

(B) the organization is qualified under Code Section
501(c)(3) or 170(c)(2), or should be classified with respect to
Code Section 509(a) or 4942(j)(3) in the manner set forth by the
petitioner in its request for determ nation;

(7) An appropriate prayer for relief; and

(8) The signature, mailing address, and tel ephone nunber of
the petitioner or its counsel, as well as counsel's Tax Court bar
nunber.

- (h) Service: For the provisions relating to service of

the petition and other papers, see Rule 21.

RULE 215. JO NDER OF PARTI ES

(a) Joinder in Retirenent Plan Action: The joinder of
parties in retirenment plan actions shall be subject to the
foll ow ng requirenents:

(1) Perm ssive Joinder: Any person who, under Code Section
7476(b) (1), is entitled to conmmence an action for declaratory
judgnment with respect to the qualification of a retirenent plan
may join in filing a petition with any ot her such person in such

an action with respect to the sane plan. |If the Comm ssioner has
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issued a notice of determnation with respect to the
qualification of the plan, then any person joining in the
petition must do so within the period specified in Code Section
7476(b)(5). If nore than one petition is filed wwth respect to
the qualification of the same retirenment plan, then see Rule 141
(relating to the possibility of consolidating the actions with
respect to the plan).

(2) Joinder of Additional Parties: Any party to an action
for declaratory judgnent with respect to the qualification of a
retirement plan may nove to have joined in the action any
enpl oyer who established or maintains the plan, plan
adm ni strator, or any person in whose absence conplete relief
cannot be accorded anong those already parties. Unless otherw se
permtted by the Court, any such notion nust be filed not |ater
than 30 days after joinder of issue (see Rule 214). Such notion
shall be served on the parties to the action (other than the
novant). See Rule 21(b). The novant shall cause personal
service to be made on each person sought to be joined by a United
States marshal or by a deputy marshal, or by any other person who
is not a party and is not |less than 18 years of age, who shal
make a return of service, see Form 10, Appendix |I. Such return
of service shall be filed wwth the notion, but failure to do so
or otherw se to nake proof of service does not affect the
validity of the service. Unless otherwise permtted by the
Court, any objection to such notion shall be filed within 30 days
after the service of the notion. The notion will be granted
whenever the Court finds that in the interests of justice such

person should be joined. |If the notion is granted, such person
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wi |l thereupon becone a party to the action, and the Court wll
enter such orders as it deens appropriate as to further pleading
and other matters. See Rule 50(b) with respect to actions on
not i ons.

(3) Nonjoinder of Necessary Parties: |If the Court
determ nes that any person described in subparagraph (2) of this
paragraph is a necessary party to an action for declaratory
j udgnent and that such person has not been joined, then the Court
may, on its own notion or on the notion of any party or any such
person, dismss the action on the ground that the absent person
i's necessary and that justice cannot be acconplished in the
absent person's absence, or direct that any such person be nade a
party to the action. An order dism ssing a case for nonjoi nder
of a necessary party may be conditional or absol ute.

(b) Joinder in Estate Tax Installnent Paynment Action: The
joinder of parties in estate tax install nment paynent actions
shal | be subject to the follow ng requirenents:

(1) Perm ssive Joinder: Any person who, under Code Section
7479(b) (1), is entitled to comence an action for declaratory
judgnent relating to the eligibility of an estate with respect to
i nstal |l ment paynents under Code Section 6166 may join in filing a
petition with any ot her such person in such an action with
respect to such estate. |[If the Conm ssioner has issued a notice
of determnation with respect to the eligibility of the estate,
then any person joining in the petition nust do so within the
period specified in Code Section 7479(b)(3). |If nore than one
petitionis filed with respect to the eligibility of the sanme

estate, then see Rule 141 (relating to the possibility of
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consolidating the actions with respect to the estate).

(2) Joinder of Additional Parties: Any party to an action
for declaratory judgnent relating to the eligibility of an estate
Wth respect to installnment paynents under Code Section 6166 may
nmove to have joined in the action any executor or any person who
has assunmed an obligation to make paynents under Code Section
6166 with respect to such estate. Unless otherwi se permtted by
the Court, any such notion nust be filed not later than 30 days
after joinder of issue (see Rule 214). Such notion shall be
served on the parties to the action (other than the novant). See
Rul e 21(b). The novant shall cause personal service to be nade
on each person sought to be joined by a United States marshal |l or
by a deputy marshal, or by any other person who is not a party
and is not |less than 18 years of age, who shall nmake a return of
service, see Form 10, Appendix I. Such return of service shal
be filed with the notion, but failure to do so or otherwi se to
make proof of service does not affect the validity of the
service. Unless otherwise permtted by the Court, any objection
to such notion shall be filed within 30 days after the service of
the notion. The notion will be granted whenever the Court finds
that in the interests of justice such person should be joined.

If the notion is granted, such person will thereupon becone a
party to the action, and the Court will enter such orders as it
deens appropriate as to further pleading and other matters. See
Rul e 50(b) wth respect to actions on notions.

(3) Nonjoinder of Necessary Parties: |If the Court
determ nes that any person described in subparagraph (2) of this

paragraph is a necessary party to an action for declaratory
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judgnent, or, in the case of an action brought by a person
described in Code Section 7479(b)(1)(B), is another such person
described in Code Section 7479(b)(1)(B), and that such person has
not been joined, then the Court may, on its own notion or on the
nmotion of any party or any such person, dism ss the action on the
ground that the absent person is necessary and that justice
cannot be acconplished in the absence of such person, or direct
that any such person be made a party to the action. An order
di sm ssing a case for nonjoinder of a necessary party may be
condi tional or absol ute.

tb)y (c) Joinder of Parties in Gft Valuation, Governnental
ol igation, and Exenpt Organization ant—n—Covernrental
SbHgat+oen Actions: Joinder of parties is not permtted in a
gift valuation action, in a governnental obligation action, or in
an exenpt organi zation acti on er—+f—agovernrental—oebHgatton
actt+on. See Code Sections 7477(b) (1), #+428{by{—and 7478(b)(1),

and 7428(b)(1). Wth respect to consolidation of actions, see

Rul e 141.
RULE 217. DI SPCSI TI ON OF ACTI ONS FOR
DECLARATORY JUDGVENT
(a) Ceneral: D sposition of an action for declaratory

| udgnent —whtech—dees—not—involve—etrther—arevocat+on—or—the
status—of —a—governrental—oebHgation,- which involves the initial
qualification of a retirenent plan or the initial qualification
or classification of an exenpt organization, a private
foundation, or a private operating foundation will ordinarily be
made on the basis of the admnistrative record, as defined in

Rul e 210(b)(10). Only wth the perm ssion of the Court, upon
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good cause shown, will any party be permtted to introduce before
the Court any evidence other than that presented before the

I nternal Revenue Service and contained in the adm nistrative
record as so defined. Disposition of an action for declaratory
judgnent involving a revocation, a gift valuation, or the
eligibility of an estate with respect to installnent paynents
under Code Section 6166 may be nmade on the basis of the

adm nistrative record alone only where the parties agree that
such record contains all the relevant facts and that such facts
are not in dispute. Disposition of a governnmental obligation
action will be made on the basis of the admnistrative record,
augnent ed by additional evidence to the extent that the Court may
direct.

(b) Procedure: (I) D sposition on the Admnistrative
Record: Wthin 30 days after service of the answer, the parties
shall file with the Court the entire admnistrative record (or so
much thereof as either party may deem necessary for a conplete
di sposition of the action for declaratory judgnent), stipulated
as to its genuineness. |If, however, the parties are unable to
file such a stipulated adm ni strative record, then, not sooner
than 30 days nor |ater than 45 days after service of the answer,

t he Comm ssioner shall file with the Court the entire
admnistrative record, as defined in Rule 210(b) (10),
appropriately certified as to its genui neness by the Comm ssi oner
or by an official authorized to act for the Conmm ssioner in such
situation. See Rule 212, as to the tine and place for subm ssion

of the action to the Court. The Court will thereafter issue an

opi nion and declaratory judgnment in the action. Exeept—+nr—a—<case
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In an action involving the initial qualification of a retirenent

plan or the initial qualification or classification of an exenpt
organi zation, a private foundation, or a private operating
foundation, the Court's decision will be based upon the
assunption that the facts as represented in the admnistrative
record as so stipulated or so certified are true and upon any
additional facts as found by the Court if the Court deens that a
trial is necessary. |In the—<ease—of an action involving a gift
valuation, the eligibility of an estate wwth respect to
instal | ment paynents under Code Section 6166, a revocation, or
the status of a governnental obligation aett+eft, the Court may,
upon the basis of the evidence presented, nmake findings of fact
which differ fromthe adm nistrative record. n—the<caseof—=a

L obi . on et :
pat-agr-apt—

(2) Oher Dispositions Wthout Trial: In addition, an
action for declaratory judgnent may be decided on a notion for a
j udgnent on the pleadings under Rule 120 or on a notion for
summary judgnment under Rule 121 or such an action may be
submtted at any tine by notice of the parties filed with the
Court in accordance with Rule 122.

(3) Disposition Were Trial is Required: Wenever a trial
is required in an action for declaratory judgnent, such trial
shal | be conducted in accordance with the Rules contained in
Title XIV, except as otherwi se provided in this Title.

(c) Burden of Proof: The burden of proof in declaratory
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j udgnent actions shall be as foll ows:

(1) Retirenment Plan Actions: (A) Parties Petitioner: |In
all cases, the burden of proof shall be upon the petitioner as to
jurisdictional requirenents. The burden of proof shall be upon
the petitioner, and upon any party joining or intervening on the
petitioner's side, as to those grounds set forth in the
respondent—s notice of determ nation that a retirenent plan does
not qualify. |[If the respenrdent Comm ssioner has determ ned that
a retirenent plan does qualify, then the petitioner, and any
party joining or intervening on the petitioner's side, shall bear
t he burden of proof as to every ground on which each such party
relies to sustain such party's position that such plan does not
qualify. If the Conm ssioner has failed to issue a notice of
determ nation, then--

(1) the petitioner who contends that the retirement plan
does qualify, and any party joining or intervening on the
petitioner's side, shall bear the burden of proof as to the
jurisdictional requirenents described in Rule 210(c) and al so
with respect to the date on which the request for determ nation,
if any, was mailed to the Internal Revenue Service and the office
to which it was mailed, and that the no notice of determ nation
has been issued by the Conm ssioner; but

(1i) the petitioner who contends that the retirenent plan
does not qualify, and any party joining or intervening on the
petitioner's side, shall bear the burden of proof as to the
matters set forth in subparagraph (I)(A) (i) of this paragraph (c)
and also as to the grounds and supporting facts on which each

such party relies for such party's claimthat the plan does not
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qual i fy.

(B) Parties Respondent: The burden of proof shall be upon
t he respondent, and upon any party joining or intervening on the
respondent's side, as to any ground not stated in the notice of
determ nati on upon which either relies to sustain the
respondent—s Conmi ssioner's determnation that a retirenent plan
does not qualify. [If the respoendent Comm ssioner has not issued
a notice of determnation, then the respondent, and any party
joining or intervening on the respondent’'s side, shall bear the
burden of proof as to every ground upon which either relies to
sustain the position that such plan does not qualify. See also
subparagraph (1) (A (ii) of this paragraph (c).

(2) Gft Valuation Actions: The burden of proof shall be
upon the petitioner as to jurisdictional requirenents and as to
the value of a gift.

(3) Estate Tax Installnment Paynent Actions: (A) Parties
Petitioner: The burden of proof shall be upon the petitioner as
to jurisdictional requirenents. The burden of proof shall be
upon the petitioner, and upon any party joining on the
petitioner's side, as to those grounds set forth in the notice of
determ nation. |If the Conm ssioner has failed to issue a notice
of determ nation, then the petitioner, and any party joining with
the petitioner, shall bear the burden of proof as to the
jurisdictional requirenents described in Rule 210(c) and al so
wWth respect to the date on which the request for determ nation,
if any, was nmailed to the Internal Revenue Service and the office
to which it was nmailed, and that no notice of determ nation has

been i ssued by the Comm ssi oner;
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(B) Respondent: The burden of proof shall be upon the
respondent as to any ground upon which the respondent relies and
which is not stated in the notice of determnation. |[If the
Comm ssi oner has not issued a notice of determ nation, then the
respondent shall bear the burden of proof as to every ground upon
whi ch the respondent relies to sustain the respondent's position,
ot her than those matters as to which the burden is upon the
petitioner, and any party joining with the petitioner, under
subpar agraph (3)(A) of this paragraph (c) where such notice is
not i ssued.

2> (4 Oher Actions: (A) Petitioner: The burden of
proof shall be upon the petitioner as to jurisdictional
requi renents and as to the grounds set forth in the notice of
determnation. |f the Conm ssioner has failed to issue a notice
of determ nation, then the burden of proof shall be on the
petitioner with respect to jurisdictional requirenents, and al so
with respect to the date on which the request for determ nation,
if any, was mailed to the Internal Revenue Service and the office
to which it was nmailed, and that no notice of determ nation has
been i ssued by the Conm ssi oner.

(B) Respondent: The burden of proof shall be upon the
respondent as to any ground upon which the respondent relies and
which is not stated in the notice of determnation. |If the
respondent- Conmm ssi oner has not issued a notice of determ nation,
then the respondent shall bear the burden of proof as to every
ground relied upon to sustain the respondent’'s position, other
than those matters as to which the burden is on the petitioner

under subparagraph 2y (4)(A) of this paragraph (c) where such a
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notice is not issued.

TI TLE XXI'|

CLAI M5 FOR LI TI GATI ON AND ADM NI STRATI VE COSTS

RULE 231. CLAIMS FOR LI TI GATI ON AND
ADM NI STRATI VE COSTS

(a) Tinme and Manner of Claim (I) Agreed Cases: \Were
the parties have reached a settlenent which disposes of al
issues in the case including litigation and adm ni strative costs,
an award of reasonable litigation and adm nistrative costs, if
any, shall be included in the stipul ated decision submtted by
the parties for entry by the Court.

(2) Unagreed Cases: \Were a party has substantially
prevail ed and wi shes to claimreasonable litigation or
adm ni strative costs, and there is no agreenent as to that
party's entitlenment to such costs, a claimshall be made by
notion fil ed--

(A) Wthin 30 days after the service of a witten opinion
determ ning the issues in the case;

(B) Wthin 30 days after the service of the pages of the
transcript that contain findings of fact or opinion stated orally
pursuant to Rule 152 (or a witten summary thereof); or

(C After the parties have settled all issues in the case
other than litigation and adm nistrative costs. See paragraphs
(b)(3) and (c) of this Rule regarding the filing of a stipulation
of settlement with the notion in such cases.

(b) Content of Mdtion: A notion for an award of reasonabl e

l[itigation or adm nistrative costs shall be in witing and shal
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contain the foll ow ng:

(I') A statenment that the noving party is a party to a
deficiency or liability action, a partnership action, or a
decl aratory judgnent action, and that any such action was
comenced after February 28, 1983;

(2) If the claimincludes a claimfor adm nistrative costs,
a statenent that the adm nistrative proceedi ng was conmenced
after Novenber 10, 1988;

(3) A statenment sufficient to denonstrate that the noving
party has substantially prevailed with respect to either the
anount in controversy or the nost significant issue or set of
i ssues presented either in the Court proceeding or, if the claim
includes a claimfor adm nistrative costs, in the admnistrative
proceedi ng, including a stipulation in the form prescribed by
paragraph (c) of this Rule as to any settled issues;

(4) A statenent that the noving party neets the net worth
requi renents, if applicable, of Section 2412(d)(2)(B) of title
28, United States Code (as in effect on October 22, 1986), which
statenent shall be supported by an affidavit executed by the
nmovi ng party and not by counsel for the noving party;

(5) A statenent that the noving party has exhausted the
adm ni strative renedi es available to such party wthin the
| nt ernal Revenue Servi ce;

(6) A statenment that the noving party has not unreasonably
protracted the Court proceeding and, if the claimincludes a
claimfor adm nistrative costs, the adm ni strative proceeding;

(7) A statenent of the specific litigation and

adm nistrative costs for which the noving party clains an award,
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supported by an affidavit in the formprescribed in paragraph (d)
of this Rule;

(8 If the noving party requests a hearing on the notion, a
statenent of the reasons why the notion cannot be di sposed of by
the Court without a hearing (see Rule 232(a)(2) regarding the
ci rcunstances in which the Court will direct a hearing); and

(9) An appropriate prayer for relief.

(c) Stipulation as to Settled Issues: |If sonme or all of
the issues in a case (other than litigation and adm nistrative
costs) have been settled by the parties, then a notion for an
award of reasonable litigation or adm nistrative costs shall be
acconpani ed by a stipulation, signed by the parties or by their
counsel, setting forth the terns of the settlenent as to each
such issue (including the anobunt of tax involved). A stipulation
of settlenent shall be binding upon the parties unless otherw se
permtted by the Court or agreed upon by those parties.

(d) Affidavit in Support of Costs Clained: A notion for an
award of reasonable litigation or adm nistrative costs shall be
acconpani ed by a detailed affidavit by the noving party or
counsel for the noving party which sets forth distinctly the
nature and anmount of each item of costs paid or incurred for
whi ch an award is cl ai ned.

“(e) Qualified Ofer: |If a qualified offer was nade by the
novi ng party as described in Code Section 7430(g), then a notion
for award of reasonable litigation or adm nistrative costs shal

be acconpani ed by a copy of such offer.

" The amendment is effective with respect to costs incurred and services performed after
January 19, 1999.
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RULE 232. DI SPOSI TI ON OF CLAI MS FOR LI TI GATI ON
AND ADM NI STRATI VE COSTS

(a) Ceneral: A notion for reasonable litigation or
adm ni strative costs may be di sposed of in one or nore of the
foll ow ng ways, in the discretion of the Court:

(1) The Court may take action after the Conm ssioner's
witten response to the notion is filed. (See paragraph (b)).

(2) After the Commi ssioner's response is filed, the Court
may direct that the noving party file a reply to the
Commi ssioner's response. Additionally, the Court may direct a
hearing, which will be held at a l|ocation that serves the
conveni ence of the parties and the Court. A notion for
reasonable litigation or adm nistrative costs ordinarily wll be
di sposed of without a hearing unless it is clear fromthe notion,
the Comm ssioner's witten response, and the noving party's reply
that there is a bona fide factual dispute that cannot be resol ved
W thout an evidentiary hearing.

(b) Response by the Comm ssioner: The Comm ssi oner shal
file a witten response within 60 days after service of the
notion. The Comm ssioner's response shall contain the foll ow ng:

(1) A clear and concise statenent of each reason why the
Commi ssioner alleges that the position of the Comm ssioner in the
Court proceeding and, if the claimincludes a claimfor
adm nistrative costs, in the admnistrative proceedi ng, was
substantially justified, and a statenent of the facts on which
the Comm ssioner relies to support each of such reasons;

(2) A statenent whether the Conm ssioner agrees that the
movi ng party has substantially prevailed with respect to either

the amount in controversy or the nost significant issue or set of
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i ssues presented either in the Court proceeding or, if the claim
includes a claimfor adm nistrative costs, in the admnistrative
pr oceedi ng;

(3) A statenment whether the Conm ssioner agrees that the
nmoving party neets the net worth requirenents, if applicable, as
provi ded by | aw,

(4) A statenment whether the Conm ssioner agrees that the
nmovi ng party has exhausted the adm nistrative remedi es avail abl e
to such party within the Internal Revenue Service;

(5) A statenment whether the Conm ssioner agrees that the
movi ng party has not unreasonably protracted the Court proceeding
and, if the claimincludes a claimfor adm nistrative costs, the
adm ni strative proceedi ng;

(6) A statenment whether the Conm ssioner agrees that the
amounts of costs clainmed are reasonabl e; and

(7) The basis for the Conm ssioner's disagreeing with any
such all egations by the noving party.
| f the Comm ssioner agrees with the noving party's request for a
hearing, or if the Comm ssioner requests a hearing, then such
response shall include a statenent of the Conm ssioner's reasons
why the notion cannot be di sposed of w thout a hearing.

(c) Conference Required: After the date for filing
Comm ssioner's witten response and prior to the date for filing
areply, if one is required by the Court, counsel for the
Comm ssi oner and the noving party or counsel for the noving party
shall confer and attenpt to reach an agreenment as to each of the
all egations by the parties. The Court expects that, at such

conference, the noving party or counsel for the noving party
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shal | make avail able to counsel for the Comm ssioner
substantially the same information relating to any claimfor
attorney's fees which, in the absence of an agreenent, the noving
party would be required to file with the Court pursuant to
paragraph (d) of this Rule.

“(d) Additional Affidavit: Were the Conm ssioner's
response indicates that the Conmm ssioner and the noving party are
unable to agree as to the anount of attorney's fees which is
reasonabl e, counsel for the noving party shall, within 30 days
after service of the Conmm ssioner's response, file an additional
affidavit which shall include:

(1) A detailed summary of the tinme expended by each
i ndi vidual for whom fees are sought, including a description of
the nature of the services perfornmed during each period of tine
summari zed. Each such individual is expected to maintain
cont enpor aneous, conplete, and standardi zed tinme records which
accurately reflect the work done by such individual. Were the
reasonabl eness of the hours clained becones an issue, counsel is
expected to nmake such tinme records available for inspection by
the Court or by counsel for the Conm ssioner upon request.

(2) The customary fee for the type of work invol ved.
Counsel shall provide specific evidence of the prevailing
comunity rate for the type of work involved as well as specific
evi dence of counsel's actual billing practice during the tine
period involved. Counsel may establish the prevailing comunity

rate by affidavits of other counsel with simlar qualifications

" The amendment is effective with respect to costs incurred and services performed after
January 19, 1999.
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reciting the precise fees they have received fromclients in
conpar abl e cases, by evidence of recent fees awarded by the
courts or through settlenment to counsel of conparable reputation
and experience performng simlar work, or by reliable |egal
publ i cati ons.

(3) A description of the fee arrangenent with the client.
| f any part of the fee is payable only on condition that the
Court award such fee, the description shall specifically so
state.

(4) The preclusion of other enploynent by counsel, if any,
due to acceptance of the case.

(5 Any time limtations inposed by the client or by the
ci rcunst ances.

(6) Any other problens resulting fromthe acceptance of the
case.

(7) The professional qualifications and experience of each
i ndi vi dual for whom fees are sought.

(8) The nature and | ength of the professional relationship
with the client.

(9) Awards in simlar cases, if any.

(10) A statement whether there is a special factor, such as
the limted availability of qualified attorneys for the case, the
difficulty of the issues presented in the case, or the | ocal
aval lability of tax expertise, to justify a rate in excess of
$110 per hour.

(11) Any other information counsel believes will assist the
Court in evaluating counsel's claim which may include, but shal

not be limted to, information relating to the novelty and
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difficulty of the questions presented, the skill required to
performthe | egal services properly, and any efforts to settle
t he case.

Were there are several counsel of record, all of whomare
menbers of or associated with the sane firm an affidavit filed
by first counsel of record or that counsel's designee (see Rule
21(b)(2)) shall satisfy the requirenents of this paragraph, and
an affidavit by each counsel of record shall not be required.

(e) Burden of Proof: The noving party shall have the
burden of proving that the noving party has substantially
prevail ed, that the noving party has exhausted the adm nistrative
remedi es available to the noving party wwthin the Interna
Revenue Service, that the noving party has not unreasonably
protracted the Court proceeding or, if the claimincludes a claim
for adm nistrative costs, the adm nistrative proceedi ng, that the
nmoving party neets the net worth requirenents, if applicable, as
provi ded by |law, that the anobunt of costs clainmed is reasonabl e,
and that the noving party has substantially prevailed with
respect to either the anmount in controversy or the nost
significant issue or set of issues presented either in the Court
proceeding or, if the claimincludes a claimfor adm nistrative
costs, in the adm nistrative proceedi ng; except that the noving
party shall not be treated as the prevailing party if the
Comm ssi oner establishes that the position of the Comm ssioner
was substantially justified. See Code Section 7430(c)(4)(B)

(f) Disposition: The Court's disposition of a notion for
reasonable litigation or adm nistrative costs shall be included

in the decision entered in the case. Were the Court inits
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opinion states that the decision wll be entered under Rule 155,
or where the parties have settled all of the issues other than
l[itigation and adm nistrative costs, the Court will issue an
order granting or denying the notion and determ ning the anount
of reasonable litigation and adm nistrative costs, if any, to be
awarded. The parties, or either of them shall thereafter submt
a proposed decision including an award of any such costs, or a

deni al thereof, for entry by the Court.

TI TLE XXV

SUPPLEMENTAL PROCEEDI NGS
RULE 261. PROCEEDI NG TO REDETERM NE | NTEREST
ON-BEF-EHENEY

(a) Commencenent of Proceeding: (1) How Proceeding Is
Commenced: A proceeding to redetermne interest on a deficiency
assessed under Code Section 6215 or to redeterm ne interest on an
over paynment determ ned under Code Section 6512(b) shall be
comenced by filing a notion with the Court. The petitioner
shal |l place on the notion the sane docket nunber as that of the
action in which the Court redeterm ned the deficiency or
determ ned the over paynent.

(2) Wen Proceeding May Be Commenced: Any proceedi ng under
this Rul e must be conmmenced within one year after the date that
the Court's decision becones final within the neani ng of Code
Section 7481(a).

(b) Content of Mdtion: A notion to redeterm ne interest

" The amendments are effective on August 5, 1997.
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filed pursuant to this Rule shall contain the—foHowng:

(1) Al notions: Al notions to redeterm ne interest shal
contain the foll ow ng:

(A) The petitioner's identification nunber (e.g., Social
Security nunber or enployer identification nunber) and current
mai | i ng addr ess.

(B) A statenment setting forth the petitioner's contentions
regarding the correct anount of interest, together with a
schedul e detailing the conputation of that anount.

(C A statenment whether the petitioner has discussed the
di spute over interest wwth the Comm ssioner, and if so, the
contentions nmade by the petitioner; and if not, the reason or
reasons why not.

(2) Mdtions to Redeterm ne Interest on a Deficiency: In
addition to including the information described in paragraph
(b)(1) of this Rule, a notion to redetermne interest on a
deficiency shall also contain:

(A A statenment that the petitioner has paid the entire
anmount of the deficiency assessed under Code Section 6215 plus
interest clainmed by the Comm ssioner in respect of which the
proceedi ng under this Rul e has been commenced.

3> (B) A schedule setting forth--

A- (i) the amount of each paynent nade by the petitioner
in respect of the deficiency and interest described in paragraph
(b)(2)(A) of this Rule,

By (ii) the date of each such paynent, and

©- (iii1) if applicable, the part of each such paynent

allocated by the petitioner to tax and the part of each such
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paynment allocated by the petitioner to interest.

6y (iv) A copy of the Court's decision which redeterm ned
the deficiency, together wwth a copy of any notice of assessnent
i ncl udi ng any supporting schedules or any collection notice that
the petitioner may have received fromthe Conm ssioner, in
respect of which the proceedi ng under this Rul e has been
conmenced.

(3) Motions to Redeterm ne Interest on an Overpaynent: In
addition to including the information described in paragraph
(b)(1) of this Rule, a notion to redeterm ne interest on an
over paynent shall al so contain:

(A) A statenment that the Court has determ ned under Code
Section 6512(b) that the petitioner has nade an over paynent.

(B) A schedule setting forth--

(i) the anpbunt and date of each paynent nmade by the
petitioner in respect of which the overpaynent was determ ned,
and

(i1) the anmount and date of each credit, offset, or refund
received fromthe Comm ssioner in respect of the overpaynent and
interest clained by the petitioner.

(C A copy of the Court's decision which determ ned the
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overpaynent, together with a copy of any notice of credit or
of fset or other correspondence that the petitioner may have
received fromthe Comm ssioner, in respect of which the
proceedi ng under this Rule has been commenced.

A (4) |If the petitioner requests an evidentiary or other
hearing on the notion, then a statement of the reasons why the
nmoti on cannot be di sposed of by the Court wi thout a hearing. For
t he circunstances under which the Court wll direct a hearing,
see paragraph (d) of this Rule.

(c) Response by Conm ssioner: Wthin 60 days after service
of a notion filed pursuant to this Rule, the Conm ssioner shal
file a witten response. The response shall specifically address
each of the contentions nmade by the petitioner regarding the
correct amount of interest and the petitioner's conputation of
t hat anount. The Conm ssioner shall attach to the Comm ssioner's
response a schedule detailing the conputation of interest clained
to be owed to or due fromby the Comm ssioner and, in the case of
a notion to redetermne interest on an overpaynent, the anount
and date of each credit, offset, or refund nade by the
Comm ssioner and, if applicable, the part of each such credit,
of fset, or refund allocated by the Conmm ssioner to the
overpaynent and the part of each such credit, offset, or refund
al l ocated by the Comm ssioner to interest. |f the Comm ssioner
agrees with the petitioner's request for a hearing, or if the
Conmmi ssi oner requests a hearing, then the response shall include
a statement of the Conm ssioner's reasons why the notion cannot
be di sposed of without a hearing. |f the Comm ssioner opposes

the petitioner's request for a hearing, then the response shal
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i nclude a statenent of the reasons why no hearing is required.

(d) Disposition of Motion: A notion to redeterm ne
interest filed pursuant to this Rule will ordinarily be disposed
of without an evidentiary or other hearing unless it is clear
fromthe notion and the Conm ssioner's witten response that
there is a bona fide factual dispute that cannot be resol ved
w thout an evidentiary hearing.

(e) Recognition of Counsel: Counsel recognized by the
Court in the action in which the Court redeterm ned the
deficiency or determ ned the overpaynent the interest pard in
respect of which the petitioner now seeks a redeterm nation wl|
be recognized in a proceeding comrenced under this Rule. Counsel
not so recogni zed nmust file an entry of appearance pursuant to
Rul e 24(a)(3) or a substitution of counsel pursuant to Rule

24(d).
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TI TLE XXVI

ACTI ONS FOR ADM NI STRATI VE COSTS

RULE 270. GENERAL

(a) Applicability: The Rules of this Title XXVI set forth
t he speci al provisions which apply to actions for adm nistrative
costs under Code Section 7430(f)(2). Except as otherw se
provided in this Title, the other Rules of Practice and Procedure
of the Court, to the extent pertinent, are applicable to such
actions for adm nistrative costs.

(b) Definitions: As used in the Rules in this Title--

(1) "Reasonable administrative costs"” means the itens
described in Code Section 7430(c)(2).

(2) "Attorney's fees" include fees paid or incurred for the
services of an individual (whether or not an attorney) admtted
to practice before the Court or authorized to practice before the
| nternal Revenue Service. For the procedure for admi ssion to
practice before the Court, see Rule 200.

(3) "Admnistrative proceedi ng" neans any procedure or
ot her action before the Internal Revenue Servi ce.

“(c) Jurisdictional Requirements: The Court does not have
jurisdiction of an action for adm nistrative costs under this
Title unless the followi ng conditions are satisfied:

(1) The Conm ssioner has made a deci sion denying (in whole
or in part) an award for reasonabl e adm nistrative costs under
Code Section 7430(a).

(2) A petition for an award for reasonable admnistrative

" The amendment is effective with respect to civil actions or proceedings commenced
after August 5, 1997.
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costs is filed with the Court within the period specified in Code
Section 7430(f)(2).
(d) Burden of Proof: For the rules regarding the burden of

proof in clains for admnistrative costs, see Rule 232(e).
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